3T DT Prated, (3da)

Office of the Commissioner,

gl siwad), feHarEe A
Central GST, Appeal Commissionerate- Ahmedabad
Shedrd) Yo, JoRd HI, SAETaral SfgHarelG 3¢002y,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
B 07926305065
By Speed Post AT = T/ St 6P 2

e

Gh TRized W - (File No.) : V2(84)148 /INorth/Appeals/ 2018-19

01 AUl 311481 HEI (Order-In-Appeal No.): AHM-EXCUS-002-APP-123-18-19
fa=tieh (Date): 29-Nov-18 ST &3+ &l AR (Date of issue); /é_:égjéw
oft I 9feRT, 2TPT (3TTeT) BT UTie
Passed by Shri Uma Shanker , Commissioner (Appeals)

a3, hElE SR Y, (HEET-1), STRHEIEE I, SRThIe B S
1l 31T Lo feieR 4 gfsr

Arising out of Order-In-Original No 100/AC/18-19/Rebate  Dated: 14/08/2018

issued by: Assistant Commissioner-Central Excise (Div-1), Ahmedabad North,

9] e l/ATaaTE] T AT UaH Tt (Name & Address of the Appellant/Respondent)

M/s Aptek Instrumentation Pvt Ltd

TS afFa g@ ade I ¥ WA J=3ra T g ar ag 3w e & uiar wwfeafa hr
ey are ganr AfAEE B adier a1 gAdeTor Aded Yrdd FT AHAT § |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AT GBI T Yol JIaTur HIAEeT !
Revision application to Government of India:

(1) (B) (i) &l Feurg erea AfAfERET 1994 & o’ saa oA qare e ARl & R A galad
AT Y 3U-HIRT & YA gigd & i Yadieior srdest e e sRd avar. faed #Erery IsiE
faarar alel wferer. shasr o sr@er, gae &Rl @8 Reeh-110001 & T 6N TR |

A\ revision application lies to the Under Secretary, to the Government of India, Revision Application Unil,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) iy Ater A gy & A #A s g Frant ¥ FE e 4 sew draE 3 ar R
BT W U HBRAR A AT o ST g AT & g7 Y sBRER AT MR A iR gg fRdl dran
Ay Tl srEren A g) arrer Y wfehar & gher §§ ar |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
~warehouse or in storage whether in a factory or in a warehouse
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(k) I cane 0l repate ol auty of excise 0 goous expoiled (O ally cuuiy Wi
Lo - Lot o 1 < 5 > o H A G £,
tormtory oudside India of on excisable material gsed in the manufaclure of the

qoods which are cxpotled to any country or territory outside India.

1D I ) o v i ) I KA R s AT & aT (FYerel AT fclel @l) fol el

Cfopay A et
i caso of goods exported outside India export to Nepal or Bhutan, withoul
payiment of duty.

Gy AT el @ sedige R[eh & e & felt Si gdr e aE
A il vy geRr S ¥ A9 we By O agcniaes 3 e IR
e r gy ud A are 3 fad yffEer (=1.2) 1998 GRT 109 &R feregin

(L] LU

(ohy Crodit of any duty Allowed to be utilized towards payment of cxcise duly on
[inal products under {he provisions of this Act or the Rules made there under
syl order is passed by the Commissioner (Appeals) on or alter, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1 998.

T el Seurcel edh (3Tdlel) e, 2001 & @A 9 & aictier Rafalie
T e L e gt ot Ofter ameer & qfy amder oo e 0
gy A oy afE-3TRY srder amder @t gr-ay ufl v A

e B il TR Sy WY WAl . & apeefiy & it ey 35
it foenter WA agaeeT & W % girer Same-6 wrene i iy ol gl

e | :

(e above application shall be made in duplicate in Form No.- EA-L as
wpecified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against i
communicated and shall be accompanied by two copies each of the 010 and
Cnder-n-Appeal. 1 should also he accompanied by a copy of TR-6 Challan
Cvidoncing payment of prescribed fee as prescribed under Section 35-EE of
CEAL 1944, under Major Head of Account.

(o1 s Sneet o I STl gewer Tehd U ol wEyAr Aud a ol

w1l 200/ YT ApareliEr @ S i Srel werger T e et BRI R [

: o oV Wy 1000/ T gt dhr S|
| e revision application shall be accompanied by a fee of Rs. 200/~ where fhee
amount involved in [Lupees One Lac or less and Rs. 1000/~ where the armount

ivolved is more than Rupees One Lac.

Wy o, AT SEEE eeh b drarae el Friam e a5 ufa ardrel :-
Appeal fo Customs, Lxcise & Service Tax Appellate Tribunal:-
(1) oherer setTaet Qe srfarfaet, 1944 H AR 35-aly/35-% & it -
{Inder Section 45B3/35E of CEA, 1944 an appeal lies 10

(1) offeour s W @R grofy arrarer A e, gl
st QEes vl e 3rvely FuriEl f faQ direds
v wlen o, 3. 3R & T, o7& el anl
[he special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No..2, R Puram, Mow Delhi in all
malters relating to classification valuation and
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_the appeal o the Appellate Tribunal shall be filed in quadruplicate in form [EA-3 as
piesciihed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
qccompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
e 000/ and 1Rs.10,000/- where amount of duty / penalty / demand / refund is upto 0
e hiac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
Cwotn of Assil, Registar of a branch of any nominate public sector bank of the place
wiieie the bench of any nominate public sector bank of the place where the bench of the
Fiihomal i situated. ;

0 b e e d e anRell @ waE g 8 @ g el 2wy @ fery Wk Bl I U
Ly e uien Ry s ger @ B gy o R feren wd) @l J gy @ forg weiRerfr  arflelia
el ) uas andler 21 B WREBR BT YE aGH faar i 2|

i case of the order covers a number of order-in-Original, fee for each 0.1.O, should be
naid in the aforesaid manner not withstanding the fact that the one appeal 1o the
Appcliant Tribunal or the one application to the Central Govt. As the case may be. is
Hlied 1o avoid scriploria work if excising Rs. 1 lacs fee of Rs.100/- for each.

et e AT 970 TS R Y g1 @ afola ReiRe [0 ai-@R W aidasr i
ot el ks aiRrgR) @ SireT 3 Wyl A Ua YR U 6,650 1 @1 URICET e
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e copy of application or 0.1.0. as the case may be, and the order of the adjournment
Suthority shall a courl fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
Of the o fee Act, 1975 as amended.
v g il el Y Rz e A B @ 3R A s AMmbfi [ar S 2 St flr e,
G et wes v Qarn) el rEERr (eraffaf) P, 1982 4 FlET il
Attention in invited o the rules covering these and other related matter contended in the
Cuslomes. Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
H Al 3, el el Yed Ud ey anfiela wrR@wr (RRee), @ Ul aiflell @ e
AT (Demand) Vi @5 (Penalty) T 10% U STHT AT yar ¥ | greifds, JTNETE Ud S 0 TU5
Wi o I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance /ct,
™ 19940) l
Yo Q121 17 QI il ar T A aicater, anfaver g vererel dhr A" (Duty Demanded) -
() (Section) 15 1 A g fAaTie aiR;
Giy o el b1 AfEe o i
(i) Aardedise LT A e 6 & ager o Ui
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o an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
e Appellale Gommissioner would have to be pre-deposited. It may be noted that the
nie deposit is amandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
Andd a6 1 of the Central Excise Act, 1944, Section 83 & Section a6 of the Finance Act, 1994)

Uinder Contral Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section el 0
(i) amount of erroncous Cenvat Credit taken,
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
; {
A s anaar & ufy arfier WIdEROr & e SIGT Qe 3Tuar YEd AT 4vs fafaa @ @y i e

Sects 4 10 AEIILT YT Al SIpT AT 3UE fraifae @ @ avs A 10% syt Ut A Slr Whd) vl
e of above, an appeal against this order shall lie before the Tribunal on pa
A e doty demanded where duty or duty and penally are in dispute, or penalty,
done i dispule.” e \ 1 3
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ORDER-IN-APPEAL

M/s. Aptek Instrumentation Pvt. Ltd., Plot No. 175/1/1, Phase-I,
GIDC, Naroda, Ahmedabad-382330 (for short - ‘appellant) has filed this
appeal against OIO No. 100/AC/18-19/Rebate dated 14.08.2018 passed
by the Assistant Commissioner, Central GST, Division-1, Ahmedabad
(North) (for short - ‘adjudicating authority’).

2. Briefly stated, the facts are that the appellant had filed a claim of
Rs. 2,18,366/- on 29.05.2018 seeking rebate in respect of goods
exported vide ARE 1 No. 28/17-18 dated 31.05.2017 under rule 18 of
the Central Excise Rules, 2002 read with notification No. 19/2004-
CE(NT) dated 6.9.2004 and section 11B of the Central Excise Act, 1944.
3 On the appellant’s failure to submit original and duplicate copy of
ARE-1 duly endorsed by the Customs authorities, triplicate copy of the
ARE-1 and evidence of payment of duty, a show cause notice dated
22.06.2018 was issued to the appellant proposing rejection of the rebate
claim. The notice was adjudicated vide the impugned OIO dated
14.08.2018 wherein the rebate claim was rejected.

4. Feeling aggrieved, the appellant has filed this appeal raising the
‘following averments:

(a) that the adjudicating authority should have dealt with all the
submissions and negated it in case he did not agree with the
same;

(b) the adjudicating authority has not disputed the export of goods
and payment of duty as the goods were exported from Air Cargo
Complex, Ahmedabad and the details of the shipping bill has been
mentioned in the Air Way Bill No. AMD/MXP/0225 dtd.
010620175

(c) that since export of goods and payment of duty is not in dispute,
the substantive benefit could not have been denied, for procedural
infractions;

(d) that they would like to rely on the case of M/s Cooper Pharma Ltd.
= 9013 (259 EEI-213 (GOL), M/s Tricon Enterprises Pvt. Ltd. -
2015 (320) ELT-667 (GOI), Union of India vs. M/s Kamalakshi
Finance Corp. Ltd. - 1991 (55) ELT-433 (S.E.);

(¢) the supplementary instructions are only to facilitate processing of
rebate application and enabling authorities to be satisfied about
goods having been exported and about the duty paid nature of the
exported goods;

5 personal hearing in the matter was held on 19.11.2018 in which
Shri Jayesh Mehta, Executive (Export) appeared on behalf of the
appellant and reiterated the arguments made in the grounds of appeal.

6. I have gone through the facts of the case, the grounds of appeal

and the oral submissions raised during the course of per;sgfi;é«?t}i%?ﬁng.
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7 The short question to be decided in this appeal is whether the
appellant is eligible for rebate.

3. As is evident, the original adjudicating authority rejected the
. rebate on the grounds that the claim was filed without original and
duplicate copies of customs endorsed ARE-1s; that they had not
followed the procedure laid down in chapter 8 of the Central Excise
Manual.

9. The procedure prescribed in notification No. 19/2004-CE(NT),
dated 6-9-2004 is that goods shall be exported on the application ARE-
L, wherein the original and duplicate copies of ARE-1, are handed over
to exporter, who will present it before customs. The triplicate copy is
sent to the office, wherein rebate claim is to be filed. Customs shall
thereafter, examine the consignments and allow export and certify on
the application that the goods have been duly exported citing the
shipping bill number and date & other particulars of exbort and return
the original copy of the ARE-1 to the exporter and forward duplicate
copy of ARE-1 either by post or by handing over to the exporter in a
tamper proof scaled cover to the officer specified in the ARE-1
application. The rebate sanctioning authority shall compare the duplicate
copy of ARE-1 received from Customs with original copy of ARE-1
received from exporter and also with triplicate copy of ARE-1 received
from Superintendent of Central Excise and if satisfied that claim is in
order, he shall sanction the claim either in whole or in part.

10.  The documents required to be submitted along with rebate claim
includes the original/duplicate copy of ARE-1. The Custérﬁs certification
on these copies of ARE-1 proves the export of goods. In the absence of
original and duplicate ARE-1, rebate sanctioning authority has no chance
to compare these documents with triplicate copy of ARE-1 as stipulated
“in notification No. 19/2004-CE(NT) dated 6-9-2004 ahd therefore he
cannot satisfy himself of the correctness of the rebate claim. Therefore,
the adjudicating authority, rejecting the rebate on the grounds of failure
to submit original and duplicate ARE-1, duly endorsed by customs is a
partially correct argument. In-fact I find that the Joint Secretary(RA),

Government of 1India, in the case of West Coast Pigments
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However, the Hon’ble Bombay High Court in the case of Aarti

Industries Limited [2014(305) ELT 196] has relying on the case of M/s.
Garg Tex-O-Fab Private Limited[2011(271) ELT 449], held as follows :

1523

9. It is not disputed before us that the goods on which duty has
been paid and rebate claimed has in fact been exported. The
exporter has to file along with his claim for rebate self-attested
export promotion copies of the shipping bill and bill of lading
along with original and duplicate copies of the ARE-1. In this
case, the petitioner has admittedly filed self-attested copies of
shipping bill as well as bill of landing along with the mate
receipts for establishing the proof of export. We find in an
identical fact situation. arising in Garg Tex-O-Fab Pvt. Ltd.
(supra) Government of India in revision had held that the
assessee therein could claim rebate duty by furnishing collateral
document evidencing export of duty paid on goods for the
purpose of rebate claim. The aforesaid decision was cited by the
petitioner before the Government of India in Revision and the
same is recorded in the impugned order at Paragraph 5.4.
However, the impugned order does not consider the decision in
Garg Tex-O-Fab Pvt. Ltd. (supra) and point out why the same s
inapplicable to the facts of the present case. Counsel appearing
for the revenue has not been able to point out any distinguishing
features in the present case from that existing in the case of
Garg Tex-O-Fab Pvt. Ltd. (supra).

I further find support from the case of M/s. UM Cables Limited

[2013(293) ELT 641], wherein the Hon’ble High Court of Bombay held

as follows [relevant extracts]:

"16. However, it is evident from the record that the second
claim dated 20 March, 2009 in the amount of Rs. 2.45 lacs which
forms the subject matter of the first writ petition and the three
claims dated 20 March, 2009 in the total amount of Rs. 42.97/
lacs which form the subject matter of the second writ petition
were rejected only on the ground that the Petitioner had not
produced the original and the duplicate copy of the ARE-1 form.
For the reasons that we have indicated earlier, we_hold that the
mere non-production_of the ARE-1 form would not ipso_facto
result in the invalidation of the rebate claim. In such a case, it is
open to the expo:ter to demonstrate by the goducffon of coqenr

thaf the IE?C,IUH emenrs of Rule 18 of the Central EXCISF‘ Pules
2002 read together with the notification dated 6 September,
2004 have been fulfilled. As we have noted, the primary
requirements which _have to be established by the exporter are
that the claim for rebate relates to goods which were exported
and that the goods which were exported were of a duty paid
character. We may also note at this stage that the attention of
the Court has been drawn to an order dated 23 December, 2010
passed by the revisional authority in the case of the Petitioner
itself by which the non-production of the ARE-1 form was not
regarded as invalidating the rebate claim and the proceedings
were remitted back to the adjudicating authority te-decide the
case afresh after allowing to the Petftfoner 2 @ﬁ;)’ﬁ?ﬁﬁ

,\“». —-..\c f—,
e L
£ —//r

e




V2(84)148/North/Appeals/18-19

produce documents to prove the export of duty paid goods in
accordance with the provisions of Rule 18 read with notification
dated 6 September, 2004 [Order No. 1754/2010-CX, dated 20
December, 2010 of D.P. Singh, Joint Secretary, Government of
India under Section 35EE of the Central Excise Act, 1944].
Counsel appearing on behalf of the Petitioner has also placed on
the record other orders passed by the revisional authority of the
Government of India taking a similar view [Garg Tex-O-Fab Pvt.
Ltd. - 2011 (271) E.L.T. 449] and Hebenkraft - 2001 (136) E£.L.T.
979. The CESTAT has also taken the same view in its decisions in
Shreeji Colour Chem Industries v. Commissioner of Central
Excise - 2009 (233)_E.L.T. 367, Model Buckets & Attachments
(P) Ltd. v. Commissioner of Central Excise - 2007 (217) E.L.T.
264 and Commissioner of Central Excise v. TISCO - 2003 (156)

— o —
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17.We may only note that in the present case the Petitioner
has inter alia relied upon the bills of lading, banker’s certificate in
regard to the inward remittance of export proceeds and the
certification by the customs authorities on the triplicate copy of
the ARE-1 form. We direct that the rebate sanctioning authority
shall reconsider the claim for rebate on the basis of the
documents which have been submitted by the Petitioner. We
clarify that we have not dealt with the authenticity or the
sufficiency of the documents on the basis of which the claim for
rebate has been filed and the adjudicating authority shall
reconsider the claim on the basis of those documents after
salisfying itself in regard to the authenticity of those documents.
[However, the rebate sanctioning authority shall not upon remand
reject the claim on the ground of the non-production of the
original and the duplicate copies of the ARE-1 forms, if it is
otherwise satisfied that the conditions for the grant of rebate
have been fulfilled.....”,

[emphasis supplied]

13.  Para 15 of the impugned order clear'ly records the documents
attached with the claims while listing the deficiency and findings that the
requirements have been met. Based on the said documents, the
adjudicating authority himself states that the goods have been exported.
Payment of duty is also not doubted. Thus, both the primary conditions
stand satisfied. Having met both the primary conditions and considering
the meagre amount involved, T am encouraged to take a broader view
on the issue. 1 find that the appellant has successfully established that

the goods were exported on payment of duty. Therefore, it is felt that a

substantial benefit should not be withheld on account of a procedural

lapse. Hence, I allow the appeal of the appellant with consequential

benefits and set aside the original order.
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14. The appeal filed by the appellant stands disposed of in above
terms. ey
v WA
(TT 9I77)
T A e (i)
ERUEEIE
EGIE -
arefer (arcfien),
Al g &7, AEHITATE
By R.P.A.D.
o

M/s. Aptek Instrumentation Pvt. Ltd.,
Plot No. 175/1/1,

Phase-1, GIDC,

Naroda,

Ahmedabad-382330

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone.
The Commissioner, CGST, Ahmedabad (North).

The Dy./Asst. Comm'r, CGST, Division-1, Ahmedabad (North).
The Assistant Commissioner, System-Ahmedabad (North)
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